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Unemployment Help Center, Ltd,
Benefits denied: claimant appealed.

APPEARANCES: Claimant in person, with her representative from Unemployment Help Center, Ltd. On the
telephone: Employer by Compensation Manager.

ISSUE OF LAW: RSA 282-A:32 I (b); whether or not the claimant was discharged for misconduct connected
with work. RSA 282-14 1 (a) (b) and III (a); whether or not the claimant was partially unemployed during
weeks claimed: whether or not the claimant had earnings in excess of 30% over her unemployment
compensation rate for weeks claimed.

BACKGROUND: The claimant chose to withdraw her appeal to the Appeal Tribunal regarding Determination #
5846039-1, which disqualified her from benefits due to the receipt of separation pay. Upon review of the record
and finding no error, the Chairman allows the withdrawal of the appeal. A confirmation of that withdrawal will
be computer generated and mailed to the interested parties separately from this decision.

FINDINGS: The claimant was employed in a dual capacity of radiographer and CT scanner/technician. The
Director of Imaging was her supervisor.

The employer prefers to use individual counseling as opposed to a progressive disciplinary process. The
claimant had had counseling on February 1. 2012 for speaking inappropriately, in a loud tone, in front of
patients, on two separate occasions within the prior week. The claimant was advised that any recurrence of this
or similar unprofessional. discourteous, disrespectful, and/or uncooperative behavior would result in termination
of her employment. It is noted that the claimant’s signature on the counseling does not indicate agreement to
the reason for counseling.

A performance review dated May 6, 2012 advised the claimant that her customer service needed improvement,
particularly her tone and the way she speaks to co-workers in the presence of patients. The review form
reiterates the prior counseling of February 1, 2012. It does not refer to any incident after that counseling.

The employer received a complaint dated June 7. 2012 from a patient who claimed to be yelled at and
inappropriately processed at a CT scan appointment.

IF YOU WISH TO APPEAL THIS DECISION, SEE REVERSE FOR YOUR APPEAL RIGHTS.

THIS DECISION IS FINAL UNLESS AMENDED BY THE CHAIRMAN OR APPEALED IN WRITING.
AN APPEAL IS TIMELY IF IT IS RECEIVED IN THIS DEPARTMENT OR POSTMARKED NO LATER THAN:

10/03/2012.
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APPEAL RIGHTS

If you are adversely affected by this Decision, the next level of appeal is a request to reopen the Decision
on the grounds of fraud or mistake, or newly-discovered evidence. The written request, as provided in
paragraph 60 of the Unemployment Compensation Law (Chap. 282-A, Revised Statute,s Annotated, as
amended.), must state all the reasons you think the case should be reopened. It should be addressed to:s

COMMISSIONER, NEW HAMPSHIRE EMPLOYMENT SECURITY
C/0 APPEAL TRIBUNAL UNIT
PO Box 9505
MANCHESTER, NH 03108-9505

To be timely, such a request must be received by the Department or, if filed by mail, postmarked within
14 calendar days of the date the decision was mailed/issued. The Commissioner may extend this 14-day
time limit if there are sufficient grounds to justify or excuse a delay in filing. Include the reason for the
delay if filing a request beyond the 14-day limit.

ADJUSTMENT OF OVERPAID BENEFIT ACCOUNT BY COMPROMISE

If a claimant is overpaid benefits, the Commissioner may, with the approval of the Attorney General’s
Office and after all appeal levels have been exhausted, forgive an overpayment under certain conditions.
A written request for forgiveness of an overpayment debt must explain the reasons why the debt should be
forgiven. Send such a request to: COMMISSIONER, NEW HAMPSHIRE EMPLOYMENT SECURITY, 32
SouUTH MAIN STREET, CONCORD, NH 03301-4857. Sce RSA 282-A:29.

PROTECTION OF RIGHTS AND BENEFITS

WAIVER OF RIGHTS VOID: Any agreement by an individual to waive, release, or commute his rights to
benefits or any other rights under this chapter shall be void. See RS4 282-A4:157.

LIMITATION OF FEES: No individual claiming benefits shall be charged fees of any kind in any
proceeding under this chapter by the commissioner of the department of employment security, or by his
representative or by any court or by any officer thereof. Any individual claiming benefits before the
commissioner or his representative may be represented by counsel or other duly authorized agent; but no
such counsel or agent shall either charge or receive for such services more than an amount approved by
the commissioner. Any person who violates any provision of this section shall be guilty of a
misdemeanor. See RSA 282-A4:158.

No ASSIGNMENT OR ATTACHMENT OF BENEFITS: Any assignment, pledge, or encumbrance of any
right to benefits, which are or may become due or payable under this chapter shall be void. Such rights to
benefits shall be exempt from levy, execution, attachment, or any other remedy whatsoever provided for
the collection of debt or taxes. Benefits received by any individual, so long as they are not mingled with
other funds of the recipient, shall be exempt from any remedy whatsoever for the collection of all debts
except debts incurred for necessaries furnished to such individual or his spouse or dependents during the
time when such individual was unemployed. Any waiver of any exemption provided for in this section
shall be void except for child support obligations as provided in RSA 282-A:31. See RSA 282-4:159.

PROHIBITION AGAINST DISCRIMINATION: No person shall discriminate in any way against another
person because of his appearance or intended appearance as a witness or party, or for giving or furnishing
information in connection with any proceeding under this chapter or an appeal therefrom. Any person
who violates any provision of this section shall be subject to the penalties provided in RSA 282-A:161-
168. See RSA 282-A:160.

NH Employment Security is an Equal Opportunity Employer and complies with the Americans with Disabilities Act.
Auxiliary aids and services are available upon request of individuals with disabilities.
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The employer investigated the complaint by speaking with the nurse supervisor and the patient. Based on the
time of the alleged incident, they determined that the claimant was the person involved. On June 20, 2012, the
claimant was discharged from her employment because a patient’s experience was inappropriate. She allegedly
was inappropriately physically handled and, in the capacity of CT technician, the claimant chose to change the
parameters of the exam which was ordered by the doctor. The claimant’s termination form states the reason for
termination was “poor quality/quantity work”. At her termination, the claimant was advised that the reason for
her termination was not up for discussion. The claimant refused to sign a termination document. The reason
for the delay between the date of the complaint and the date of discharge was because of the investigation and
the fact that no termination is done with the situation being reviewed by Human Resources.

The employer’s witness has no first-hand knowledge of the situation that led to the warning, the performance
review notations or the separation from employment. She relied solely on the claimant’s record and a
transcript, done by the Director of Imaging, of a voice mail left by a nursing supervisor on June 8, 2012 for her
testimony. The claimant was not given a copy of the transcript. The claimant argues that it was within her job
descnptlon to change the method of testing.

Item # 6 of the Posmon Description for Radiographer states: “The Radlographer exercises Judgment in
modifying and adapting procedures according to the needs of the patient. The Radiographer has an in-depth
knowledge of Human Anatomy and Physiology, and the disease process.” Item #11 indicates, in part, that
“The radiographer is cognizant to the environment in which she works, generating an appropriate and courteous
attitude...”

The position description for CT Technologist also gives the latitude of modifying and adapting procedures
according to the needs of the patient.

CONCLUSION OF LAW: After a review of all of the records and of all of the testimony, the Appeal Tribunal
Chairman concludes that the claimant was discharged but not for misconduct connected with work. In reaching
this conclusion, the Chairman considered that the claimant’s first hand testimony of the account of the patient
encounter on June 7, 2012 is consistent and credible. There is no other first-hand witness. Additionally, the job
descriptions for the claimant’s positions indicate that she exercises judgment in modifying and adapting
procedures according to the needs of the patient. The job description does not set limits. Although it is
reasonable to assume there are limits to her authority, the claimant’s first hand testimony is that she had had to
do the procedure without the contrast on prior occasions and was simply required to document the reason why
and if the test is not readable, the test is done over, with no cost to the patient.

The employer failed the burden of proof that the claimant violated company policy designed to protect the
legitimate business interests of the employer or that the claimant displayed a pattern of negligence or disregard
for the employer’s best interest.

According to Appeal of New Hampshire Sweepstakes Commission, 130 NH 659 (1988), *isolated or

inadvertent instances of unsatisfactory conduct are not sufficient for a finding of ‘misconduct’...negligence
need not be of such degree or recurrence as to manifest wrongful intent or evil design or to show intentional and
substantial disregard.” A “single instance of misconduct may be sufficient for a finding of misconduct if it is a
deliberate violation of company rule reasonably designed to protect the legitimate business interests of the
employer...Deliberate is a synonym for willful.”

DECISION: The decision of the Certifying Officer is reversed. Benefits are allowed from the week ending
June 23, 2012, if otherwise eligible. Emp 502.08 Waiting Week. An individual shall have served the waiting
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APPEAL RIGHTS

If you are adversely affected by this Decision, the next level of appeal is a request to reopen the Decision
on the grounds of fraud or mistake, or newly-discovered evidence. The written request, as provided in
paragraph 60 of the Unemployment Compensation Law (Chap. 282-A, Revised Statutes Annotated, as
amended.), must state all the reasons you think the case should be reopened. It should be addressed to:

COMMISSIONER, NEW HAMPSHIRE EMPLOYMENT SECURITY
C/0 APPEAL TRIBUNAL UNIT
PO Box 9505
MANCHESTER, NH 03108-9505

To be timely, such a request must be received by the Department or, if filed by mail, postmarked within
14 calendar days of the date the decision was mailed/issued. The Commissioner may extend this 14-day
time limit if there are sufficient grounds to justify or excuse a delay in filing. Include the reason for the
delay if filing a request beyond the 14-day limit.

ADJUSTMENT OF OVERPAID BENEFIT ACCOUNT BY COMPROMISE

If a claimant is overpaid benefits, the Commissioner may, with the approval of the Attorney General’s
Office and after all appeal levels have been exhausted, forgive an overpayment under certain conditions.
A written request for forgiveness of an overpayment debt must explain the reasons why the debt should be
forgiven. Send such a request to: COMMISSIONER, NEW HAMPSHIRE EMPLOYMENT SECURITY, 32
SOUTH MAIN STREET, CONCORD, NH 03301-4857. Sce RSA 282-4:29.

PROTECTION OF RIGHTS AND BENEFITS

WAIVER OF RIGHTS VOID: Any agreement by an individual to waive, release, or commute his rights to
benefits or any other rights under this chapter shall be void. See RSA 282-4:157.

LIMITATION OF FEES: No individual claiming benefits shall be charged fees of any kind in any
proceeding under this chapter by the commissioner of the department of employment security, or by his
representative or by any court or by any officer thereof. Any individual claiming benefits before the
commissioner or his representative may be represented by counsel or other duly authorized agent; but no
such counsel or agent shall either charge or receive for such services more than an amount approved by
the commissioner. Any person who violates any provision of this section shall be guilty of a
misdemeanor. See RS4 282-4:158.

NoO ASSIGNMENT OR ATTACHMENT OF BENEFITS: Any assignment, pledge, or encumbrance of any
right to benefits, which are or may become due or payable under this chapter shall be void. Such rights to
benefits shall be exempt from levy, execution, attachment, or any other remedy whatsoever provided for
the collection of debt or taxes. Benefits received by any individual, so long as they are not mingled with
other funds of the recipient, shall be exempt from any remedy whatsoever for the collection of all debts
except debts incurred for necessaries furnished to such individual or his spouse or dependents during the
time when such individual was unemployed. Any waiver of any exemption provided for in this section
shall be void except for child support obligations as provided in RSA 282-A:31. See RSA 282-A:159.

PROHIBITION AGAINST DISCRIMINATION: No person shall discriminate in any way against another
person because of his appearance or intended appearance as a witness or party, or for giving or furnishing
information in connection with any proceeding under this chapter or an appeal therefrom. Any person
who violates any provision of this section shall be subject to the penalties provided in RSA 282-A:161-
168. See RSA 282-4:160.
NH Employment Security is an Equal Opportunity Employer and complies with the Americans with Disabilities Act,
Auxiliary aids and services are available upon request of individuals with disabilities.
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period of one week required under RSA 282-A:31,I(h) once a week is treated by the department as meeting all
of the requirements of that subparagraph.

Benefits paid as a result of this decision will be charged to the reimbursable account of Frisbie Memorial
Hospital, # 98039.

Decision of the Appeal Tribunal Chairman, Denise Czaja

Held: September 10, 2012
Mailed: September 19, 2012






