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Case No.: A0-294692
Claimant: LINDAEHRID

The claimant appealed from the decision of the administrative law judge that held
the claimant disqualified for unemployment insurance benefits under section
1256 of the Unemployment Insurance Code.

ISSUE STATEMENT

We adopt the administrative law judge's issue statement.

FINDINGS OF FACT

We adopt the administrative law judge's findings of fact.
REASONS FOR DECISION

We adopt paragraphs one through five of the administrative law judge's reasons
for decision and add the following in reversing the appealed decision.

There must be a direct and proximate causal relationship between specific acts
of misconduct and a discharge if a disqualification is to be assessed under
section 1256 of the code. (Precedent Decision P-B-192.)

If weaker and less satisfactory evidence is offered when it was within the power
of the party to produce stronger and more satisfactory evidence, the evidence
offered should be viewed with distrust. (Evidence Code, section 412.)

Testimony given at the hearing under oath and subject to cross-examination is
generally entitled to greater weight than hearsay statements, whether or not such
statements are signed under penalty of perjury. (Precedent Decisions P-B-218,
P-B-293, and P-B-378.)

In the instant case, the administrative law judge’s findings of facts did not
establish a direct and proximate causal relationship between specific acts of
misconduct and the discharge effective on or about February 22, 2012. The
administrative law judge's findings of facts referred generally to the employer's
continuous receipt of complaints from co-workers, physicians, and patients which
stated that the claimant was rude and abusive; and to the claimant’s refusal to
follow the employer's directions regarding where smoking was allowed. However,
there were no findings of specific acts of misconduct that finally led to the
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discharge. Pursuant to Precedent Decision P-B-192, a finding of specific acts of
misconduct is necessary if a disqualification is to be assessed under code
section 1256.

Moreover, it was within the employer's power to establish more definitely and
conclusively the claimant's omissions in the last incident, and instead, the
employer produced hearsay and circumstantial evidence. The employer did not
introduce the member-patient or the physician who allegedly filed complaints
against the claimant's manner of communication. The claimant's direct testimony
that was given under oath, and subject to cross-examination, is entitled to greater
weight.

In Amador v. California Unemployment Insurance Appeals Board (1984)

35 Cal.3d 671, the California Supreme Court held that an employee's refusal to
comply with a reasonable rule or direction is not misconduct if the employee has
good cause for his or her action. The claimant has the burden of proving good
cause exists for the refusal to comply.

In the instant case, the preponderance of the evidence has not established that
the claimant deliberately defy the employer's policy. The claimant therefore did
not willfully or wantonly breach an important duty owed to the employer.

Mere inefficiency, unsatisfactory conduct, poor performance as the result of
inability or incapacity, isolated instances of ordinary negligence or inadvertence,
or good faith errors in judgment or discretion are not misconduct. (Precedent
Decision P-B-3, citing Maywood Glass Co. v. Stewart (1959) 170 Cal.App.2d
719.)

While the employer’s decision to discharge the claimant is not being questioned,
the claimant’s omission in the present case has shown, at the maximum, mere
inefficiency, unsatisfactory conduct, poor performance as the result of inability or
incapacity, or good faith errors in judgment or discretion. The claimant was
discharged for reasons other than misconduct within the meaning of code section
1256 and is therefore not disqualified for benefits.

DECISION
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